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CONFIDENTIALITY OF STUDENT INFORMATION

As professionals working for a public school district, we are tasked with the duty to educate children;
however, our duty to our students goes beyond basic education and extends to the protection of our
student’sright to privacy.
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Family Education Rights Privacy Act (FERPA)

= FERPA is a federal law that is administered by the Student Privacy Policy Office in the U.S. Department
of Education. 20 U.S.C. § 1232g; 34 CFR Part 99.

=  FERPA permits parents or guardians the right to access their child’s education records, the right to
request that records be amended, and the right to attempt to control the disclosure of personally
identifiableinformation.

= FERPA states: “No funds shall be made available under any applicable program to any educational
agency or institution which has a policy or practice of permitting the release of educationrecords. . . of
students without the written consent of their parents to any individual, agency, or organization.”
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FERPA: PARENTS

* “Parent” means a parent of a student and includes a natural parent, a guardian, or anindividual actingas a
parentin the absence of a parent or a guardian.34 CFR § 99.3.

* An educational agencyor institution shall give full rights under the Act to either parent, unless the agency or
institution has been provided with evidence that there is a court order, State statute, or legally binding
document relating to such matters as divorce, separation, or custody that specifically revokes these rights. 34
CFR § 99.4.
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FERPA: STUDENTS 18+

When a student is emancipated, is 18 years old, or enters a postsecondary institution, FERPA rights transfer
from the parent to student.

Rights under FERPA transfer from the parent to the “eligible student” once the student reaches the age of 18.
“Eligible student” is defined as a student who is 18 years of age or older. 34 CFR §99.3, 99.5(a).

Disclosures to parents of a student over the age of 18 are permitted if that student s still “dependent.”

A studentis considered a dependent under FERPA if the studentis claimed as a dependent by either parent for tax
purposes.

Disclosures to parents of a dependent studentare permitted regardless of the student’s age and custodial status.
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Education Records

= Protects privacy of “education records” (including health records), or those records that are:
1) directly related to a student; and

2) maintained by an educational agency or institution or by a party acting for the agency or institution
. Education records may be recorded in any manner

« including but not limited to handwriting, print, computer media, video or audio tape, film, microfilm, or microfiche. 34
CFR § 99.3.

. Education records shall not be disclosed without prior written parent/eligible student consent!
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Education Records Continued

The designation of a document as an education record depends on who maintains it, not
who originates it. 34 CFR 99.3.

- Case example:

- Mrs. Smith gives you (teacher) a copy of a recent psychological evaluation for her son,
John. You notify John’s educational team and place the evaluation in John’s file. John’s
psychological evaluation becomes an educational record being maintained by the school

district.

= Documents that are maintained by a district employee or agent also qualify as education
records. 34 CFR 99.3.

- Except “"memory jogger” notes
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FERPA: NOT Education Records

= Not everything is covered by FERPA and may be disclosed.
= These records are NOT educational records protected by FERPA:

- Directory information such as a student’s name, address, phone listing, date and place of
birth, dates of attendance, degrees or awards received, etc.

- Personal notes — records of instructional supervisory and administrative personnel which
are in the sole possession of the maker and are not accessible or revealed to any other
person except a substitute. (These notes are often used as “memory joggers”)

- Law enforcement records created or maintained by the school police.
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Exceptions to FERPA

Confidential information can be disclosed in these situations:
- School officials with legitimate educational interest.
- Another school where child is enrolling.
- Authorized governmental representatives.
« Pursuant to court order or subpoena.

- Disclosures in case of an emergency, if disclosure is necessary to protect the health
or safety of the student/others.

- Disclosures to child welfare agency caseworkers when the agency is legally
responsible for the care and protection of the student.

*When in doubt, please involve your building administrators.

© WBK Legal 2022 This presentation is informational only and does not constitute legal advice.



FERPA: Legitimate Educational Interest

FERPA permits you to discuss confidential information pertaining to a student with other school
employees/contractors district if the other school official has a legitimate educational interest

in the information.

Although “legitimate educational interest” is not defined by law, the following are examples:

- a person employed by the agency or school in an administrative, counseling, supervisory,
academic, student support services, or research position, or a support person to these

positions; or
- a person employed by or under contract to the agency or school to perform a special task.
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FERPA: Legitimate Educational Interest Continued

= An employee or contractor for the District has a legitimate educational interestif they need the information
to perform their professional functions.

= School team who is or will be working with a child qualifiesto receive records and information from records
as a “school official.”

= An educational agency or institution must use reasonable methods to ensure that school officials obtain
access to only those education records in which they have legitimate educational interests.

= Generally, a school official has a legitimate educational interest if the official needs to review an education
record in order to fulfill his or her professional responsibility.

= May be accomplished through physical document access or electronic file/application.
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FERPA: Exception for Emergency

= FERPA permits school officials to disclose, without consent,

education records or personally identifiable information from
education records:

- To appropriate parties in connection with an emergency

- Knowledge of that information is necessary to protect the health or
safety of the student or other individuals. See 34 CFR §§
99.31(a)(10) and 99.36.
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FERPA: Exception for Emergency Continued

= This exception to FERPA’s general consent requirement is:
Limited to the period of the emergency and

- Generally, does not allow for a blanket release of personallyidentifiableinformation from
the student’s education records.

= School must take into account the totality of the circumstances pertaining to a threat.

- Schoolsneed a rational basis for the determinationthat there is a threat.

= |f the school determines that there is an “articulable and significant threat to the health
or safety of a student or other individuals, it may disclose information from education
records to any person whose knowledge of the information is necessary to protect the
health or safety of the student or other individuals.” 34 CFR 99.36.
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FERPA: Uninterrupted Scholar’s Act (USA)

= USA amended FERPA to permit disclosure to a child welfare agency caseworker when
the agency has legal responsibility of the child. 20 USC Sec. 1232g(b)(1)(L).

- Disclosure is permitted but not required.

= USA also permits disclosure in specific types of judicial proceedings where the
parent is involved. 20 USC Sec. 1232g(b)(2)(B).

- Case involving abuse or neglect of the student by the parent.

- Juvenile dependency matter.
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FERPA: Requests to Amend Records

Parents can seek to amend their child’s education records if they believe that the records containinformation
thatis inaccurate, misleading, or in violation of the privacy rights of the student. 34 CFR 99.20(a); 34 CFR
99.21(a).

If a request is made to amend a record the school district must make a decision and then provide an
opportunity for a hearing to challenge the informationin the records.

After the hearing, if the school district still maintainsthat it will not amend the educational records, the parent
has the right to place a statement of disagreementin the student’sfile.
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FERPA: Disagreement with Grades

= A parent may request to utilize FERPA when they disagree with their child’s grade(s).

= Parent can only succeed if they can prove that the grade was supposed to be
something other than what was shown on the student’s education record.

- E.g., Inaccurately recorded, mathematical error, or scoring error that affected the
grade.

- Cannot use FERPA to dispute validity of report cards, tests, or other evaluations.
Letter to Anonymous, 107 LRP 52770 (FPCO 2007).

- Cannot use FERPA to dispute comments made on a report card. Letter to Anonymous,
107 LRP 20021 (FPCO 2007).
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Can | text message parents?

= Please do not communicate with parents of your students via
text on your personal cell phone.

=  Most likely, your texts become an educational record and the
school district may need to reproduce them under FERPA.
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FERPA: Best Practices

= FERPA extends to the teacher’slounge, the grocery store, social gatherings, etc. Your
FERPA duty is ongoingin all settings.

= Be cautiousand objective when emailing information about a student to another
school official.

= Often, when a Right to Know Request or complaintis filed with the Department of
Education, Office for Civil Rights, Office for Dispute Resolution or a court, the District
is ordered to produce any and all emails relating to the matter in the complaint.
Your emails may make or break the case!
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Best Practices for Releasing Information

= Get a signed consent from the parent or guardian.

= FERPA requires that a consent for disclosure of education records must be:
Signed,
Dated,
Specify the records that may be disclosed,
State the purpose of the disclosure, and

Identify the party or class of parties to whom the disclosure may be made. 34
CFR §99.30.

Oral consent for disclosure of information from education records would not
meet FERPA’s consent requirements.
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Don’t Forget to Maintain:

= Attendance and truancy records (including SAIP)

= Disciplinerecords, Manifestation Determination Reviews (MDR), notice of informal
hearing, suspension letters

= Grades

= |EPsincluding IEP revisions

= Progress Monitoring

= Procedural Safeguards/NOREPs

= Emails/Contact Logs
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TITLE IX
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Title IX: New Regulations

On May 19, 2020, the Secretary of Education amended the regulations
implementing Title IX of the Education Amendments of 1972.

These new regulations take effect on August 14, 2020.

The updates contain many substantial and procedural changes, including
new definitions, mandated training for all Title IX officials, a formal
grievance process, and multi-investigator models.
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Background Overview

-« What is Title IX?

- Federal Civil Rights Statute that prohibits discrimination on the basis of sex in
education programs and activities that receive Federal financial assistance.

- What are the objectives of Title IX?
- 1) To avoid the use of Federal resources to support discriminatory practices;
- 2) To provide individual citizens effective protection against those practices.

- Cannon v. University of Chicago, Supreme Court, 1979
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The Final Regulations

- The regulations have the full effect of law and override any past guidance.

- These regulations are legally binding and therefore provide the mechanisms that
schools must use to respond to allegations of sexual harassment.
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Key Terms

Complainant — individual who makes complaint of Title IX Incident (formerly alleged victim)

Respondent — individual who is accused of committing Title IX Incident (formerly alleged
perpetrator)

Recipient — Recipient of Federal Funds who Title IX applies to; will be used interchangeably with
“school” or “entity”
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Training Requirements

All employees at K-12 schools are required to report Title IX sexual harassment.

- Additionally, employee reporting requirements under the CPSL and School Code are
still in effect.

Title IX officials at a school must receive training on Title IX and its regulations.

The training includes the definition of sexual harassment, how Title IX applies to the school’s
programs and activities, how to conduct a formal Title IX grievance process, and how to be an

impartial decisionmaker including how to avoid prejudgment of the facts at issue, conflicts of
interest, and bias.
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Discrimination on the Basis of Sex: Defined

Sexual harassment is defined as:

1. Quid Pro Quo Harassment: An employee of the School conditioning the provision
of an aid, benefit, or service of the recipient on an individual’s participation in
unwelcome sexual conduct.

2. Unwelcome conduct determined by a reasonable person to be so severe, pervasive,
and objectively offensive that it effectively denies a person equal access to the
recipient’s education program or activity;

3. “Sexual assault” as defined in the 20 U.S.C. 1092(f)(6)(A)(v),
4. “Dating violence” as defined in 34 U.S.C. 12291(a)(10),

5. “Domestic violence” as defined in 34 U.S.C. 12291(a)(8), or
6. “Stalking” as defined in 34 U.S.C. 12291(a)(30)
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Sexual Assault: Defined

Sexual Assault is defined as an offense that meets the definition of
Rape, Fondling, Incest or Statutory Rape as defined in the FBI’s
Uniform Crime Reporting System.
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Dating Violence: Defined

Datingviolence is defined as violence committed by a person who is or has been in a social relationship of a
romantic or intimate nature with the victim. The existence of such a relationship shall be determined based
on the reporting party’s statement and with consideration of the length of the relationship, the type of
relationship, and the frequency of interaction between the persons involved inthe relationship.

For the purposes of this definition dating violence includes, butis not limited to, sexual or physical abuse or
the threat of such abuse.

Dating violence does not include acts covered under the definition of domestic violence.
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Domestic Violence: Defined

A felony or misdemeanor crime of violence committed
by a current or former spouse or intimate partner of the victim.
by a person with whom the victim shares a child in common.

by a person who is cohabitating with, or has cohabitated with, the victim as a spouse or
intimate partner.

by a person similarly situated to a spouse of the victim under the domestic or family
violence laws of the jurisdiction in which the crime of violence occurred.

by any other person againstan adult or youth victim who is protected from that person’s
acts under the domestic or family violence laws of the jurisdictionin which the crime of
violence occurred.
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Stalking: Defined

- Engaging in a course of conduct directed at a specific person that would
cause a reasonable person to

- fear for the person’s safety or the safety of others; or

- suffer substantial emotional distress
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Educational Program or Activity: Defined

Only includes incidents that occur in the United States during school-

owned or school-sponsored activities such as educational trips organized
by the school.

Includes locations, events, or circumstances over which the School
exercised substantial control over both the respondent (alleged
perpetrator) and the context in which the harassment occurred.
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Incidents Off School Grounds

- Title IX obligations will extend to incidents that do not occur in the school building if:

- The incident occurs as part of the school’s operations. 20 U.S.C. 1687; 34 CFR
106.2 (h); or

- The school exercised substantial control over the respondent (alleged

perpetrator) and the context of the alleged sexual harassment that occurred off
of school grounds; or

If the incident occurred at an off-campus building owned or controlled by a
student organization recognized by a postsecondary institution
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Reminder

- The regulations do not limit a school from addressing conduct outside of the previous
definitions

- A school can and should ensure that even when an incident does not meet the
definition of sexual harassment under Title I1X, there are no other laws or school
policies/code of conduct violations

- Bullying
- Other tiered offense

« Misconduct
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School Liability

- Aschool will be found liableunder Title IX if the school had actual knowledge of the
incidentand was deliberatelyindifferentin its response

- Deliberate Indifference: A school acts with deliberate indifference only when it responds to
sexual harassment in a manner that is clearly unreasonable in light of the known circumstances

A school who acts with deliberate indifference when they have actual knowledge will be found to
commit intentional discrimination

- Arecipient is deliberately indifferent only if its response to sexual harassment is clearly
unreasonable in light of the known circumstances
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Title IX: Personnel

) ) Schools must utilize at

individuals IX personnelin the
grievance process:

Designated Title IX Personnel dealing
with a complaint must be free of

conflicts of interest rega rding parties Title IX Coordinator Investigator Decision-Maker
to the complaint
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Title IX Coordinator

Employee designated to ensure compliance with regulationsand receive complaints

Must identify the Name, Title, Office Address, Email address, and telephone number of this
employee on the school’s website and post all Title IX materials

Monitor school’s compliance with Title IX

Ensure training is provided

Coordinate investigations and resolutions of reports

Ensure appropriate actions to eliminate sexual harassment to prevent recurrence

Review efforts to ensure the educational setting is free from sexual harassment
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Title IX Coordinator Continued

Contacts each complainantto discuss supportive measures

Considers the complainantswishes regarding such measures

Explains formal complaint process to complainant

Treats complainantsand respondents equitably

Implement remedies where there is a founded case of sexual harassment

May impose disciplinary sanctions
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Title IX Coordinator Continued

The Title IX Coordinator may (and should) have a trained designee/designees who have
the skill and ability to execute the duties of the Title IX Coordinatorin the event that the
Title IX Coordinatoris unable to do so

Title IX Coordinatorsshould not have other job duties that may create a conflict of
interest

Example: Coach, Solicitor
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Investigator

- Assigned by the Title IX Coordinator
- Impartial, unbiased and free from conflicts
- QOversees prompt gathering of facts based on the filing of the formal complaint
- Communicates with all participants throughout the investigation
- Provides notice of delay

« Understands “relevance” and “standard of proof” in order to create a report that summarizes
relevant evidence
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Decision Maker

- Must understand (via training) how to accurately evaluatethe relevant evidence
- Must use independentjudgment

- Must be free from conflicts of interest, or bias for or against complainantsor
respondents and receive special trainingon impartiality
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How to Report Sexual Harassment

- School Policy must provide guidelines for how to report incidents of Sexual Harassment
Note: failure to follow exact guidelines does not free school of obligations

«  Public Website must containthe name and contactinformation for the Title IX
Coordinator

- School Policy must be published on school website and within code of student
conduct/code of employee conduct

- These should be provided and accessible to all who are entitled to Notice of Provisions

Students, Employees, Contractors, Parents, etc.
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Response to Sexual Harassment

«  Once a school has actual knowledge of sexual harassment or a report of sexual harassment, the school must
immediately respond:

- The response must be prompt

The initial complaint and response must be confidential

The response, via the Title IX Coordinator, must provide immediate supportive measures

Must initiate the grievance/investigation process
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Formal Complaint

Defined as: document filed by a complainantor signed by the Title IX coordinator
alleging sexual harassment against a respondent and requesting that the school
investigatethe allegations of harassment:

- The complaint must state :

At the time of filing, the complainant must be participating in or attempting to participate in the
education program or activity of the school

May be filed in person, by mail, by email, by any additional method designated by the school

Absent a written document signed by the complainantalleging sexual harassment and
requesting and investigation, the investigation process may not begin.
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Third Party Complaints

A third party may still make an allegation of sexual harassment on behalf of anotherto
the Title IX Coordinator

In this incident, if the alleged victim (would be complainant) does not come forward to
file a formal complaint, the complaintcan be filed and signed by the Title IX coordinator
to initiatean investigation and adjudication of sexual harassment allegations

However, the regulations prohibit retaliation againstany person exercising rights under
Title IX including the right to not to participate in a Title IX grievance process
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Supportive Measures

Defined as: individualized services reasonably available that are non-punitive, non-disciplinary, and not
unreasonably burdensome to the other party while designed to ensure equal educational access, protect safety,
or deter sexual harassment.

Such measures are designed to restore or preserve equal access to the education program or activity without
unreasonably burdening the other party, including measures designed to protect the safety of all parties or the
recipient’s educational environment, or deter sexual harassment.

«  Examples:

Counseling, extensions of deadlines or other course-related adjustments, modifications of work or class schedules, safety plan, review
of IEP/504 Plan where applicable

The school must maintain as confidential any supportive measures provided to the complainant or respondent,
to the extent that maintaining such confidentiality would not impair the ability of the recipient to provide the

supportive measures.
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Emergency Removal as Supportive Measure

- Schoolsare authorized to remove a respondent from the school’s education programs or
activities on an emergency basis, with or without a grievance process pending, as long as
notice and opportunityto challenge the removalis given to the respondent following the
removal.

Consult with Solicitor prior to emergency removal under Title IX

- The decision to initiatean emergency removal will also be evaluated under the
deliberateindifference standard.

© WBK Legal 2022 This presentation is informational only and does not constitute legal advice.



Emergency Removal

An emergency removal may be appropriate when there is an immediate threat to the physical
health or safety of any students or other individuals arising from the allegations of sexual
harassment.

Prior to the emergency removal, a school must
1) Conductanindividualized safety and risk analysis

«  Must be more than a “generalized, hypothetical, or speculative belief that the respondent may pose a risk to
someone's physical health or safety” and

«  Must be individualized with respect to the particular respondent and must examine the circumstances “arising
from the allegations of sexual harassment”

2) Determines thatanimmediate threatto the physical health orsafety ofany studentorother
individual arisingfrom the allegationsof sexual harassment justifies removal, and
3) Provides the respondent with notice and an opportunity to challenge the decision immediately

followingthe removal.
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Informal Resolution Process

Informal resolution process may be offered so long as both parties give voluntary,
informed written consent to participatein informal resolution. A party can decide atany
time before final determinationto no longer proceed with the informal resolution
process.

This is not an available option for claims involving sexual harassment by an employee against a
student

This must be managed by an informal resolution facilitator who must be trained, unbiased and
impartial

- May not be offered unless a formal complaint is filed

An informal resolution may include arbitration, mediation, or restorative justice — these
optionsare left intentionally broad and flexible
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The Investigation

- Schools must now determine which standard of proof they will require for claims of
sexual harassment:

- Preponderance of the evidence: “More likely than not” to have occurred.

- Clear and convincing evidence: Higher than Preponderance of the evidence, but less than
beyond a reasonable doubt. This standard requires that the event alleged is “highly probable”

- Schoolsare likely currently using the preponderance of the evidence standard
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[nitiating the Investigation

- When a school begins an investigation, it must provide both the complainantand
respondent with notice

- Schools Grievance Process

- Must include whether there is an opportunity to engage in informal resolution; if this is an
option it must be included in initial notice

« Initial Notice must contain:

- Key details of alleged sexual harassment of incident (date/location; alleged misconduct; who
was involved

- Statement that the respondent is presumed not responsible and can only be found to be
responsible following investigation process
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Initial Notice

- Initial Notice must also contain:
- Parties are entitled to an advisor of their choice
Can be attorney but does not have to be
- Parties may request to inspect and review all evidence

- Must contain information regarding prohibition against providing false statements or providing
false evidence

- Initial Notice must be provided prior to the initiation of and investigation, and give
respondent sufficient time to prepare before an investigatoryinterview
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Mandatory Dismissals of Complaints

A school must dismiss a complaintif:
Conduct described does not meet definition of sexual harassment;
Conduct alleged did not occur in the school’s education program or activity;

Conduct alleged did not occur in the United States

© WBK Legal 2022 This presentation is informational only and does not constitute legal advice.



Discretionary Dismissals

- A school may dismiss a complaintor some allegationsif:
- Complainant wishes to withdraw formal complaint or some allegations

- If respondent is no longer enrolled or employed by school

- Orif school is prevented from gathering evidence sufficient to reach a determination about
allegations

- But may still proceed
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Dismissal Process

- When a complaintis dismissed in its entirety or in part, the school must promptly send
written notice of the dismissal and the reason for dismissal to the parties

- Both parties have a right to appeal this decision

- Mustincludeappeal process in dismissal notice
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Investigation Process

Gathering Evidence:
Witnessinterviews and statements
Review of video footage
Review of screen shots that may be relevant

May review outside reportsifthey are provided, but school does not otherwise have right to access such reports (medical
report, police report, etc.)

Any other evidence that either party provides

Both parties must be given the opportunity to provide evidence, have access to an advisor, and participation of
advisor for any meetings or hearings

School must provide written notice, including date, time, location, participants, and purpose of all hearings,
interviews, or other meetings, with sufficient time for the party to prepare.

School must also provide equal opportunity for parties and advisors to inspect and review evidence obtained by the
school as part of its investigation if the information is directly related to the allegation raised in the formal complaint
and a right to respond to the evidence
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Investigative Report

- Must be prepared after investigation
- No requirementon length; but must summarize all steps taken during interview process
- Report cannot be issued until the evidence sharing has occurred

And parties given at least ten (10) days to respond to evidence in writing

If a written response to the evidence is provided, this must also be included in the investigation,
and summary of such included in the report

- After these steps have occurred then report can be provided to the parties at least ten
(10) days prior to the determination of any responsibility, or 10 days prior to hearing, if
hearing occurs
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Hearings

Elementary and secondary schools have option but NOT obligationto hold a hearing

If no hearing, parties must be given opportunity to submit relevant, written questions to each
other, before the decision maker reaches a determination

If a question is provided and a decision maker chooses not to ask that question, the decision
maker must state why he/she opted not to ask that question (why it was not deemed to be
relevant to the hearing)

Questions and evidence about a complainant’s prior sexual history are not relevant, with two
limited exceptions:

Where information is offered to prove that someone other than respondent committed sexual
harassment

Or it related to sexual behavior between complainant and respondent and is offered to prove consent
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Hearings Continued

If a hearingis held:

Decision-Maker acts as hearing officer
Both parties have opportunities to tell their side of the story

Cross examination by advisor is allowed but a party cannot at any point cross examine the other
party

Because parties cannot cross examine, if a party comes to hearing without advisor, school must provide
one, free of charge for purposes of cross examination (does not have to be a lawyer)

Decision Maker must determine if a question is relevant before other party mustanswer

If a party requests it, the hearing must occur with parties in separate rooms, with technology
enabling access for all involved to see and hear each other
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Decision Making

- After hearing, orin the event of a school that does not hold hearing process the decision-maker must:

«  Weigh the relevant evidence and decide whether it meets the school’s standard of evidence for sexual
harassment allegations

- Types of evidence:
« Inculpatory — shows or tends to show a person’s involvement in an act or evidence that can establish guilt

«  Exculpatory — evidence that shows a person’s innocence
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Relevance Determination

- Evidenceis relevantif it has any tendency to make a fact more or less probable than it
would be without the evidence and the fact is of consequence in determining the
outcome

- It will relate directly to the allegation, or a part of the allegation

Information protected by a privilege is not relevant (attorney-client privilege, etc.)
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Credibility Determinations

- Decision-Makers must make credibility determinations:
- Observe any inconsistencies in witnesses' statements (or consistencies)
- Consider bias or motive to lie

- Probability or improbability of occurrence given all of the facts/evidence

© WBK Legal 2022 This presentation is informational only and does not constitute legal advice.



Decision

- Decision must be in writing and must include:
- Portion of school’s policy or policies that have been violated
- Procedural steps taken to investigate and reach a decision
- Finding of Fact section

- Conclusion section that relies on the facts and the relevant policy or policies (Title IX/Non-
Discrimination Policy)

- Statement and rationale for determination of responsibility

- Disciplinary sanctions that school will impose on respondent and remedies available to
complainant to restore or preserve complainants access to education
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Decision Continued

Disciplinary sanctions that school will impose on respondent and remedies available to
complainantto restore or preserve complainant’saccess to education

- Remedies may include a one-way no-contact order that would prohibit participation in clubs
and teams with the complainant

A statement as to the rationale for any remedies for the complainantaddressing how this
remedies will restore or preserve equal access

A statement of the school’s procedures, a statement that there is a right to appeal, and
the permissible basis for appeal
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Decision Continued

- Must be sent to both parties simultaneously with information regarding how to appeal

Must be in writing

Must include name and contact information of appeal officer (cannot be Title IX coordinator,
investigator, or decision-maker)

- Adecisionis final if parties do not appeal or at the conclusion of the appeal process
- School has discretion to set appeal deadlines

- TitleIX coordinatoris responsible for ensuring remedies stated within decision are
carried out
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Appeals

- Both parties have the right to appeal

- Appealscan be taken:

After dismissal before the grievance process whether mandatory or discretionary

After a final decision is made at the conclusion of the grievance process

- Appeals may be taken as the result of:

A procedural irregularity that affected the outcome
New evidence has been discovered that was not discoverable prior
A conflict of interest affected the outcome

Additional grounds determined by the school so long as they apply on an equal basis
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Appeal Process

- If party files an appeal then both parties must be notifiedin writing

- Both parties have opportunity to submit a written statement supporting or challenging
outcome

- After reviewing written statements the appeal officer must issue a written statement
affirming or overturning the decision-makers decision

Written statement must be sent simultaneously to parties

- Followingthis written response — the decision is final
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Record Keeping

- The following must be maintained for Seven (7) Years:
« Recordsof investigation
« Recordsof appeal and materials associated with appeal
« Recordsof informal resolution process
Notices proceeding informal resolution

« Records of materials used to train Title IX coordinators, investigators, decision makers, and any person
who facilitates informational resolution processes

« Records of supportive measures provided

- Even when school offers supportive measures to complainant when the complainant declines supportive
measures or declines formal complaint

« Must also include statement as to why school was not deliberately indifferent in offering of supportive
measures
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Prohibition Against Retaliation

No recipient or other person shall intimidate, threaten, coerce, or discriminate against
any individual for the purpose of interfering with any right or privilege secured by Title IX
or its implementing regulations, or because the individual has made a report or
complaint, testified, assisted, or participated or refused to participate in any manner in an
investigation, proceeding, or hearing under Title IX or its implementing regulations.
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Retaliation

Any person retaliated against can file a complaint with the school and the school shall
have proceduresin place for prompt and equitable resolution of complaints

- Can be similar to Title IX investigation process

Schools should keep the identities of parties and witnesses confidential, unless disclosure
is required under other laws or is necessary to conduct grievance process
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Retaliation Example

If a school charges a person with code of conduct violation for purpose of discouraging
the person from pursuing a sexual harassment report or formal complaint

If a code of conduct charge is for a violation unrelated to sexual harassment yet arises
from the same facts as a sexual harassment allegation, that may be prohibited retaliation

It is not retaliation for a school to punish someone for making a bad-faith statement
during the Title IX grievance process
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The Title IX Process Must be Free from Bias

- AllTitle IX Key Players must be trained on and act in a manner thatis free from bias

- All reports of harassment must be received and responded to under the school’s relevant
policies

- Treatment of a complainant or respondent may constitute discrimination under Title IX
depending on the response provided

- Sex-Based biases, stereotypes, and generalizations should be examined and reflected upon
during grievance process

Example: Boys will be boys stereotypes, etc.

- Treatment of complainants and/or respondents due to gender-based stereotypes is
discrimination under Title IX
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Recap and To-Do List

1) Incident Report/Complaintreceived by Title IX Coordinator

2) Report reviewed by Title IX Coordinatorand Title IX Coordinatoror Designee makes
contact with Complainant (if known) and parent or legal guardian (if applicable)

Note — all mandated reporting requirements, and reporting to law enforcement requirements
still apply here

3) Title IX Coordinator promptly contacts complainant confidentially to discuss
Supportive measures, and complainants wishes regarding the same
Process for filing a formal complaint

Review any other applicable policies in place
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Recap and To-Do List

4) Implementimmediate supportive measures

5) If a formal complainis received by the school from the complainantor complainant’s
parent/guardian:

- Review to determine if mandatory or discretionary immediate dismissal is appropriate

« If non-dismissal, remind complainant of grievance process and provide informal resolution
process if appropriate

6) Notify respondent and respondent’s parents of filing of the complaint; explain grievance
process; offer any necessary supportive measures; discuss any interim-safety plans
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Recap and To-Do List

7) Determine if either or both parties want to voluntarily engage in the informal resolution
process. If so:

- ldentify informal resolution facilitator (must be trained, neutral, and impartial)
- Provide information of informal resolution facilitator to both parties to ensure no objection

- Receive written consent that both parties are voluntarily engaging in this process; reminder
that they may change their mind at any point prior to the conclusion of informal resolution

process

© WBK Legal 2021 This presentation is informational only and does not constitute legal advice.



Recap and To-Do List

8) If the parties do not wish to engage in the informal resolution process then begin the
formal investigation into theincidentand issue the Notice of Investigation

Determine who the investigator is and provide this information to parties in the Notice of
Investigation

9) Title IX Coordinatorto provideinvestigatorwith all relevantinformationincluding contact
information for parties and any currently known witnesses
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Recap and To-Do List

10) Investigator Collects all evidence, completesinterviews, etc. and shares investigation
report with parties simultaneously

- Parties are provided with ten (10) days to provide a written response

- Issue final investigation report after receiving any written responses and provide parties with
final report at least ten (10) days prior to a hearing or exchange of written questions

11) Decision-maker to conduct hearing or render a decision after opportunity for exchange
of written questions
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Recap and To-Do List

12) Decision-Maker to draft outcome determination letter and deliver the letterto
complainantandrespondent at the same time

Outcome determination letter must include appeal rights
13) Implement corrective measures/remedies
14) Process Appeal if one is filed
15) Issue appeal decision and that the decision is final

16) Preserve all documents and reports, etc. for a period of seven (7) years
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TRAUMA-INFORMED APPROACH
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What is trauma?

24 PS. §1-102

« “Includes results from an event, series of events or set of circumstances that is experienced by an individual as physically
or emotionally harmful or threatening and that has lasting adverse effects on the individual’s cognitive functioning and
physical, social, emotional, mental or spiritual well-being.”

Individual trauma results from an event, series of events, or set of circumstances thatis experienced by an
individual as physically oremotionally harmful or life threatening and that has lasting adverse effects on the
individual’sfunctioningand mental, physical, social, emotional, or spiritual well-being.
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Adverse Childhood Experiences (ACEs):

- Event, series of events, or set of circumstances

 ACEs study included seven categories of adverse
childhood experiences

- psychological abuse, physical abuse, sexual abuse, exposure
to DV, living with household members who experienced
addiction/substance use disorders, living with household

members who experienced mental illness, incarceration of a
household member
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How does trauma impact education?

Students who have experienced 4 or
more adverse childhood experiences
(ACEs):

o 5x more likelyto have poor
attendance

o 3x more likelyto have school
behaviorproblems

o 6.5x more likely to have an
identified behavioral health problem
compared to students who have not
experienced trauma

Traumatic stress in children can negatively impact cognitive, academic and behavioral
outcomes:

o Cognitive — experiencing trauma can have a negative impact on 1Q scores,
memory, verbal ability and attention

o Academic —trauma can negatively impact academic achievement (grades,
standardized assessments)

o poor attendance
o Increased disciplinary referrals
o Higher suspension rates
o Social-Emotional/Behavioral —
o External (disruptive behaviors, aggression, hyperactivity, defiance)

o Internal (depression, anxiety, withdrawal, low confidence)
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Why consider the impact of trauma on schools?

- How traumaimpacts a student’s life can also impact the ability of school staff to effectively
work with students who have experienced trauma

- Astudent’strauma response can easily be misinterpreted by well-meaning staff
- Being aware of signs of trauma and even roots of trauma can allow schools to respond appropriately
« Canconnect students with the tools, resources and interventions needed

- Secondary traumatic stress in school staff

«  Presence of traumaticsymptoms caused by indirect exposure to the traumaticexperience of a student

« Anxiety, reduced focus, decreased energy, difficulty managing students, decline in positive teacher-
student relationships, poor attendance

« Vicarious trauma

«  Cumulative effects of working with students are families who have experienced trauma
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What is a “trauma-informed” approach?

“A school-wide approach to educationand “An approachto engage people with histories of
classroom-based approach to student learning trauma that recognizes the presence of trauma
that recognizes the signs and symptoms of symptoms and acknowledges the role that
trauma and responds by fully integrating trauma has played in their lives. Trauma-informed
knowledge about trauma into policies, services are based on an understanding of the
professional learning, procedures and practices vulnerabilities or triggers of trauma survivors that
for the purposes of recognizing the presence and traditional service delivery approaches may

onset of trauma, resisting the reoccurrence of exacerbate, so these services and programs can
trauma and promoting resiliency tailored to a be more supportiveand avoid re-traumatization.”

school entity’s culture, climate and demographics 32 CFR § 105.3
and the community as a whole.” 24 PS. § 1-102

© WBK Legal 2022 This presentation is informational only and does not constitute legal advice.



38

Characteristics of a “Trauma-Informed” Approach

. SAMHSA’s definition of a trauma informed approached groundedin “four Rs”:

“A program, organization, or system that is trauma-informed realizes the widespread impact of trauma and
understands potential paths for recovery; recognizes the signs and symptoms of traumain clients, families,
staff, and others involved with the system; and responds by fulling integrating knowledge about trauma into
policies, procedures, and practices, and seeks to actively resist re-traumatization.”

. Six key principles as fundamental to atrauma-informed approach:

Safety

Trustworthiness and transparency
Peer supportand mutual self-help
Collaboration and mutuality
Empowerment, voice and choice

Cultural, historical and gender issues
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The Breakfast Club
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https://youtu.be/Zw2wNTbZE7k

Trauma Training Requirements

Act 18 of 2019

Introduced in the 2019-20 legislative session

Amended to include changes to Act 44 of 2018 as well as to incorporate new school safety and
security provisions

Established requirements for schools to recognize the signs and impact of trauma in students
and to provide supports

Training

School Board Directors —requires a training on trauma-informed approaches for newly elected and
reelected directors

Professional Development — requires the professional education plan of each school entity to include at
least one hour of training on trauma-informed approaches

Leadership — PA School Leadership Standards mustincorporate information on trauma-informed
approaches
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Impact of COVID-19 on Trauma in Schools

The National Association of School Psychologists recommends that schools address students who are
experiencing trauma as a result of COVID-19 by utilizing SAMHSA’s four trauma-informed approaches.

Note —
Not all students who have faced adversity will experience trauma
Not all students who have experienced trauma will experience trauma to the same degree
Not all students had the same experience with the pandemic or remote learning

Risk factors v. protective factors

Family support
Connectedness ”We are not a// in the same boat.
Trusting relationships We are all in the same Storm.”
Adults with positive expectations
Opportunities to participateand contribute ; Damian Barr er-ter

’

School engagement
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What can schools do to become trauma informed?

The National Child Traumatic Stress Network defines a trauma-informed school system as a
holisticapproach to education:

“One in which all teachers, school administrators, staff, students,
families, and community members recognize and respond to the
behavioral, emotional, relational, and academic impact of
traumatic stress on those within the school system.”
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What can schools do to become trauma informed?

Recommendations from National Child Traumatic Stress Network for successfully implementing a trauma-informed approach to education:
o  Supportforall levels of staff

o Professional development for all levels of staff
o strengthening relationships between students and staff
o identifying and utilizing supports
o helping students who have experienced trauma modulate emotions

o Collaboration between schools, community and family

o  Self-carefor school staff working with students experiencing trauma

o  The approachis notjustan additional program

o ltis a systemicapproach thatimpacts all aspects of schools and the operation of schools

o Adopting a trauma-informed approach requires a shift in thinking, new lens through which to view school culture

o Requires system-level changes in policy and practice, planning, leadership and financial resources
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Thank You

Additional commentsor questions: W B K
Danielle Guarascio, Esquire

dguarascio@wbklegal.com

Weiss Burkardt Kramer, LLC
445 Fort Pitt Blvd., Suite 503
Pittsburgh, PA 15219
Phone: (412) 391-9890
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